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18

ARCHBISHOP OF AGAÑA,

Case No. 19-00010
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Debtor.

Pursuant to the Court’s order at Docket No. 668, Boy Scouts of America (“BSA”), by and
through its undersigned counsel, submits the following supplemental brief (the “Supplemental

25
26
27
28

Brief”) on the issue of whether it has standing to lodge an objection to the Motion of the Official
Committee of Unsecured Creditors for Derivative Standing to Enforce the Automatic Stay and Take
Other Actions [Doc. 616] (the “Standing Motion”). The BSA submits that it does have standing,
and that its rights should be reserved in all respects regardless, as further explained below.
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1
2

I.

PRELIMINARY STATEMENT

3

Following the filing of the Boy Scouts of America’s Objection to the Motion of the Official

4

Committee of Unsecured Creditors for Derivative Standing to Enforce the Automatic Stay and Take

5

Other Actions [Doc. 629] (the “BSA’s Objection”),1 the UCC filed two replies: (1) the Reply in

6

Support of the Motion of the Official Committee of Unsecured Creditors for Derivative Standing to

7

Enforce the Automatic Stay and Take Other Action [Doc. 631] (the “First Reply”); and (2) the

8

Second Reply in Support of the Motion of the Official Committee of Unsecured Creditors for

9

Derivative Standing to Enforce the Automatic Stay and Take Other Actions [Doc. 644] (the

10

“Second Reply,” and together with the First Reply, the “UCC’s Replies”).2 In the Second Reply,

11

the UCC argued, in a footnote, that the BSA lacks prudential standing and so has no right to object

12

to the Standing Motion.3

13

On August 27, 2021, the Court held a hearing on the Standing Motion and indicated that it

14

agreed with the Committee’s argument; however, upon request from the BSA’s counsel, the Court

15
16
17
18
19
20
21
22
23
24
25
26
27
28

1

Capitalized terms used but not yet defined have the meanings later ascribed to them in this Supplemental Brief.
Capitalized terms used but not defined herein have the meanings set forth in the BSA’s Objection.
The BSA refutes various contentions rais ed in the UCC’s Replies, including the declarations attached thereto, which
were filed following the BSA’s Objection. The record should be clear that, among other things: (1) the BSA has never
conceded, and does not agree, that the Debtor in this case is an insured under all of the policies referenced in the
Standing Motion, many of which do not list Chartered Organizations as being insureds; (2) the BSA does not otherwise
agree with the UCC’s characterizations of the Debtor’s rights and interests in the BSA’s policies, the value of any such
rights or interests, or how those rights or interests would be treated under any proposed plan of reorganization in the
BSA Bankruptcy and the consequences thereof; (3) the BSA also does not otherwise agree with the UCC’s
interpretation of the policies, including as set forth in footnote 9 in the First Reply; (4) the BSA cannot agree with the
UCC’s assessment of the likelihood of coverage, including as set forth in paragraph 4 of the Arnone declaration
attached to the First Reply, and notes that the UCC specifically disclaimed that it would raise any coverage issues at
this time; (5) the BSA cannot agree that the survivors in this case that have also filed claims in the BSA Bankruptcy
are uniquely situated as compared to all other survivors of abuse in Scouting; and (6) the BSA does not agree with any
assertion that it is in violation of the stay. The BSA does not discuss all these various issues in this Supplemental Brief
due to its limited scope, but reserves the right to raise these issues at any continued hearing on the Standing Motion or
as otherwise may be necessary or appropriate.
2

3

Besides incorrectly asserting that the BSA lacks standing, the footnote includes other misstatements and
mischaracterizations. For example, the Standing Motion is not about whether “the Archdiocese holds on to its right to
pursue a stay enforcement action,” but whether the UCC has standing to pursue those rights. See Second Reply at 2:20.
It is likewise incorrect that “the BSA has no s take in preserving the Archdiocese’s rights that are at issue,” both because
the BSA is a creditor and because the inquiry is not whether the BSA has a stake in preserving those rights but whether
it could be affected by the dispute. See id. at 2:22-23. As yet another example, the footnote states that “[t]he BSA is
a joint tortfeasor with the Archdiocese and agreed to add the Archdiocese as an insured under the BSA’s insurance
policies, conferring upon the Archdiocese separate contractual rights,” but the actual facts are more nuanced and issues
remain in dispute, and none of that should be decided in connection with the Standing Motion. See id. at 2:23-24.
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1
2

has allowed the BSA to respond to the UCC’s argument and address the issue of its own standing

3

to object to the Standing Motion. Aug. 27, 2021 Hr’g Tr. at 12:6-11, 18:17-25, 19:1-15; Doc. 668,

4

Order. The BSA respectfully submits that it does have standing and that regardless it must be able

5

to protect its rights, for the reasons set forth below. 4

6

II.

ARGUMENT

7

“To have standing in bankruptcy court, [a party] must meet three requirements: (1) they

8

must meet statutory ‘party in interest’ requirements under § 1109(b) of the bankruptcy code;

9

(2) they must satisfy Article III constitutional requirements; and (3) they must meet federal court

10

prudential standing requirements.” Motor Vehicle Cas. Co. v. Thorpe Insulation Co. (In re Thorpe

11

Insulation Co.), 677 F.3d 869, 884 (9th Cir. 2012). The BSA satisfies each of these requirements. 5

12

A.

13

Section 1109(b) provides: “A party in interest, including the debtor, the trustee, a creditors’

14

committee, an equity security holders’ committee, a creditor, an equity security holder, or any

15

indenture trustee, may raise and may appear and be heard on any issue in a case under this chapter.”

16

11 U.S.C. § 1109(b) (emphases added). Although “party in interest” is not further defined by

17

statute, the list of parties in interest provided in section 1109(b) is illustrative, not exhaustive. See

18

Thorpe, 677 F.3d at 884. The “party in interest” concept is construed broadly and includes anyone

19

that has a legally protected interest that could be affected by the proceedings. See id.; see also

20

Hasso v. Mozsgai (In re La Sierra Fin. Servs.), 290 B.R. 718, 728 (B.A.P. 9th Cir. 2002) (“A

21

third party claiming to hold a pecuniary interest in property is an ‘interested party’ under this

22

provision.”); In re Alesha, 162 B.R. 309, 315 (Bankr. D. Idaho 1993) (“Appearances in bankruptcy

23

cases are not limited to those creditors who file a proof of claim or are listed in the debtor’s

24

schedules. It is the existence of an interest potentially affected by the matter before the Court that

25

4

26
27
28

The BSA Is a Party in Interest under 11 U.S.C. § 1109(b)

As the BSA was preparing this Supplemental Brief, the Debtor and the UCC filed their Joint Motion of the Debtor
and Committee for Interim and Final Orders Approving Stipulation, Continuing Hearing, Shortening Notice, Setting
Objection Deadline, and Setting a Final Hearing [Doc. 670]. Although, as noted above, this Supplemental Brief is
limited to addressing the BSA’s standing to object to the Standing Motion, the BSA reserves rights to address any and
all other issues as may be necessary or appropriate.
5

Notably, the UCC only asserts that the BSA fails to meet the third requirement, fo r prudential standing. Second
Reply at 2:17-24. Nonetheless, the BSA will briefly address the first two requirements as well, for “party in interest”
and Article III standing, out of an abundance of caution.
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1
2

determines standing.”).

3

Here, the BSA satisfies the section 1109(b) requirement because it is a creditor in this

4

bankruptcy case and has filed a proof of claim. See Claims Register, Case No. 19-00010 (listing

5

the BSA as Creditor 61964 and its Proof of Claim as No. 210);6 see generally 11 U.S.C. § 101(10)

6

(defining “creditor” to include an “entity that has a claim against the debtor that arose

7

[prepetition]”); 11 U.S.C. § 501(a) (“A creditor … may file a proof of claim.”). That alone is

8

sufficient to establish “party in interest” standing. See 11 U.S.C. § 1109(b) (specifically listing “a

9

creditor” as a party in interest); AI Int'l Holdings (BVI) Ltd v. MUFG Union Bank, N.A (In re The

10

Weinstein Company Holdings LLC), 595 B.R. 455, 463, 465 (Bankr. D. Del. 2018) (holding that a

11

party had standing under section 1109(b) and the right to be heard on any issue where there was

12

“no dispute that the [party] was a creditor; it filed a timely proof of claim”).

13

The BSA also satisfies this requirement because it has legally protected interests that could

14

be affected by the Standing Motion. See Thorpe, 677 F.3d at 885 (looking to the “real-world

15

impacts” of the matter in dispute, including increased litigation exposure, alteration of contractual

16

or other legal rights, and economic impacts). From the confusing and overreaching findings of fact

17

and conclusions of law proposed by the UCC in connection with the Standing Motion,7 to the fact

18

that the Standing Motion would authorize litigation against the BSA,8 to the fact that the entire

19

dispute centers on insurance policies issued to the BSA,9 the BSA’s rights are sufficiently affected

20
6

21
22
23
24
25
26
27
28

A copy of the proof of claim is attached as Exhibit A hereto for ease of reference.

See, e.g., Doc. 625 at 2:24-3:7 (noting the UCC’s requested relief was “not well set out,” but that the UCC sought
“broad relief”); id. at 8:22-9:7 (arguing that the UCC’s “proposed Order contains findings of fact that are simply not
true”); Doc. 629 at 8:2-4, 14-28 (discussing the BSA’s concerns with the UCC’s proposed order).
7

8

Official Comm. of Unsecured Creditors of Grand Eagle Cos. Asea Brown Boveri, Inc., 313 B.R. at 224-25 (holding
that the debtor’s former shareholders and prepetition lenders that the committee sought to commence litigation against
had standing to object to the committee’s derivative standing); see also 11 U.S.C. § 362(a); H.R. Rep. No. 95-595, at
305 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6296–97 (“[The automatic stay] gives the debtor a breathing spell
from his creditors.”); Palmdale Hills Prop., LLC v. Lehman Commer. Paper, Inc. (In re Palmdale Hills Prop., LLC),
654 F.3d 868 (9th Cir. 2011) (lawsuit brought by a one debtor against another violates the latter’s automatic stay); see
generally Fed. R. Bankr. P. 7001 (listing actions that must be brought via adversary proceeding).
See, e.g., Doc. 616 at 1:24-25 (discussing “multiple insurance contracts issued to the Boy Scouts of America”); id.
at 5:5-6 (discussing “insurance policies issued to the BSA”); Doc. 631 at 1:21-22 (also discussing “policies issued to
the Boy Scouts of America”); id. at 1:25 (same); accord Doc. 625-1, at 2:7-8 (discussing “liability insurance policies
issued to the Boy Scouts of America (‘BSA’) as the named insured (‘BSA Policies’)”); id. at 6:21-26 (“The BSA
Policies are the property of the BSA’s bankruptcy estate. To pursue an action to compel the BSA’s insurers to provide
coverage would likely require the Archbishop to move to lift the stay in the BSA bankruptcy.”). See generally Martinez
9
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1
2

to establish a right to be heard. See id.; see also Official Comm. of Unsecured Creditors of Grand

3

Eagle Cos. Asea Brown Boveri, Inc., 313 B.R. 219, 224-25 (N.D. Ohio 2004) (holding that because

4

the “[c]ase law interprets the statutory language ‘party in interest’ expansively,”

5

shareholders had standing to object to the creditor committees’ standing to bring an avoidance

6

action) (citing In re Hathaway Ranch Partnerships, 116 B.R. 208, 213 (Bankr. C.D. Cal. 1990) (“I

7

conclude that § 1109(b) should be construed expansively to allow any party that can demonstrate

8

it has an interest in the bankruptcy case to appear and be heard.”)).10

former

9

Notably, the UCC itself has taken the position—including before this Court, in this

10

dispute—that it has the right to appear and be heard on any issue in the BSA Bankruptcy, citing to

11

section 1109(b) in support. See First Reply at 10:9-20. Considering that position, not to mention

12

the BSA’s status as a creditor in this case, the UCC cannot credibly dispute that the BSA is a party

13

in interest with standing here.11

14

B.

The BSA Satisfies Article III Standing Requirements

15

Article III standing generally looks to whether a party has an injury-in-fact. See Thorpe,

16

677 F.3d at 887; see also California v. Bernhardt, 460 F. Supp. 3d 875, 887 (N.D. Cal. 2020) (“The

17

Supreme Court has consistently recognized that threatened rather than actual injury can satisfy

18

Article III standing requirements.” (citing Cent. Delta Water Agency v. United States, 306 F.3d

19

938, 947-48 (9th Cir. 2002))). “As applied in the chapter 11 context, Article III standing exists

20

where ‘the participant holds a financial stake in the outcome of the proceeding such that the

21

participant has an appropriate incentive to participate in an adversarial form to protect his or her

22

interests.’” See Thorpe, 677 F.3d at 887 (citations omitted). Courts have described section 1109

23

standing and Article III standing as largely co-extensive. See, e.g., id. at 884; In re Global Indus.

24
25
26
27
28

v. OGA Charters, L.L.C. (In re OGA Charters, L.L.C), 901 F.3d 599, 602-04 (5th Cir. 2018) (explaining that a debtor’s
insurance policies are property of its estate, even though others may have interests in certain rights under the policies).
10

At the August 27, 2021 hearing, this Court quoted the decision of the bankruptcy court in Grand Eagle, which held
that: “Unless the (potential) defendant is a party in interest in the main case, that party should not be permitted to
participate in the main case.” Official Comm. of Unsecured Creditors of Grand Eagle Cos. v. Asea Brown Boveri, Inc.
(In re Grand Eagle Cos.), 310 B.R. 79, 85 (Bankr. N.D. Ohio 2004); see also Aug. 27, 2021 Hr’g Tr. 13:23-14:1. As
explained above, the BSA is a party in interest in the main case, at a minimum by virtue of its status as a creditor.
Although the UCC argues that “no party objected to the Committee’s filings in the BSA case [on the basis of
standing],” First Reply at 10:9-10, it fails to mention that the BSA’s response to those filings is not yet due.
11
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1
2

Techs., 645 F.3d at 211; AI Int'l Holdings, 595 B.R. at 465.

3

For similar reasons as to why it satisfies section 1109 standing, the BSA likewise satisfies

4

the Article III standing requirement. Thorpe, 677 F.3d at 884 (referring back to its discussion of

5

section 1109 standing and reasoning that the dispute “affects [the party’s] contractual rights, affects

6

their financial interests, and has the possibility of affecting their litigation rights in court”). The

7

BSA is a creditor in this case, and as such, as well as based on its rights in its insurance policies

8

and as a debtor in its own chapter 11 proceedings, it holds financial stakes in the outcome of the

9

Standing Motion, and is entitled to protect its interests.

10

C.

The BSA Meets Prudential Standing Requirements

11

Prudential standing may look to issues like whether a party is asserting its own rights, which

12

involve more than just a generalized grievance, and arguably fall within the “zone of interests”

13

being protected. See 167 E. William LLC v. Spielbauer (In re Spielbauer), 785 F. App’x 369, 372

14

(9th Cir. 2019); see also Thorpe, 677 F.3d at 888 (likening the “zone of interests” test for prudential

15

standing to the statutory standing requirements under section 1109). The BSA likewise satisfies

16

the prudential standing requirement. Again, the BSA is raising its own issues,12 including issues

17

that are particular to it, and its rights are within the zone of interests at issue.13

18

Although the UCC cites In re Quigley Co., 391 B.R. 695 (Bankr. S.D.N.Y. 2008) to suggest

19

the BSA has no rights to assert here, that case is distinguishable.14 Quigley only stands for the

20

proposition that a party in interest cannot assert third-party rights. See id. at 702, 704-05 (holding

21

that insurers should only be “raising the confirmation objections that directly affect their contractual

22

rights and interests”). Here though, the BSA does not seek to assert the rights of third parties, but

23

its own rights, both as a creditor of this Debtor, as well as the holder of the insurance policies in

24
25
26
27
28

12

For example, as a creditor in this case, the BSA has its own right to object to derivative standing based on the
proposed claims not being plausible and the costs of the proposed litigation outweighing any benefit, and the litigation
not being in the best interest of creditors of the estate.
13

It should also be kept in mind that in objecting to the Standing Motion, the BSA is acting defensively, to preserve its
rights, and not raising affirmative causes of action.
14

In re Ofty Corp., 44 B.R. 479 (Bankr. D. Del. 1984), the only other case cited by the UCC in its footnote addressing
the BSA’s standing, likewise does not support the UCC’s position. In Ofty, the court concluded that the party at issue
did have a sufficient interest to establish standing. Id. at 481-82.
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1
2

dispute, which are property of the BSA’s estate and subject to the automatic stay in the BSA

3

Bankruptcy. For much the same reasons, the Tower Park case cited by the Court at the August 27th

4

hearing15—which held that a beneficiary of a trust that held two entities that were creditors of the

5

debtor lacked standing in the debtor’s bankruptcy case—does not bar the BSA’s standing here,

6

where the BSA itself is a creditor. 16 Cf. Hughes v. Tower Park Props., LLC (In re Tower Park

7

Props., LLC), 803 F.3d 450 (9th Cir. 2015).17

8

At the hearing, the Court also cited to Moran v. LTV Steel Co. (In re LTV Steel Co.), 560

9

F.3d 449 (6th Cir. 2009). That case only concerns the “person aggrieved” standard for appellate

10

standing, and so should also be distinguished from the circumstances presented here, which involve

11

the broader standing rights that allow parties to be heard in the first instance in the main bankruptcy

12

case. See id. at 453-54. The court in LTV Steel specifically explained that the “person aggrieved”

13

doctrine of bankruptcy appellate standing “is ‘more limited than Article III standing or the

14

prudential requirements associated therewith.’” Id. (citation omitted).18 Accordingly, the BSA has

15

presented support for its standing under the circumstances involved here.

16

III.

CONCLUSION

17

For all the reasons described above, the BSA maintains that it has standing to object to the

18

Standing Motion. The BSA is simply trying to protect its own rights, and can and should be heard

19

on this matter. If, however, the Court were unpersuaded, or if it would prefer not to reach the issue ,

20

then the Court should recognize and make the record clear on the corresponding consequence—the

21

BSA cannot be bound, in any manner, by any rulings or other acts on or part of the Standing Motion.

22

See Tower Park , 803 F.3d at 458 (citing Savage & Assocs. P.C. v. K&L Gates LLP (In re Teligent,

23

15

24
25
26
27
28

Aug. 27, 2021 Hr’g Tr. at 12:16-21.

This is especially true because no other party adequately represents the BSA’s interests here, unlike the beneficiary
in Tower Park, who was adequately represented by the trustee of the trust. In re Tower Park Props., LLC, 803 F.3d at
463.
16

17

Notably, Tower Park only addressed the section 1109(b) prong, declining to address the Article III and prudential
standing requirements. 803 F.3d at 456. To reiterate, the UCC has only challenged the BSA’s prudential standing.
18

Accordingly, cases deciding appellate standing are not dispositive here. See, e.g., In re Fondiller, 707 F.2d 441,
443 (9th Cir. 1983) (noting that the “person aggrieved” test for bankruptcy appellate standing “springs from the nature
of bankruptcy litigation which almost always involves the interests of persons who are not formally parties to the
litigation” and that while standing within the bankruptcy court is broader, “appellate review [must] be limited” to a
subset of those “numerous persons [who] are to some degree interested” in “bankruptcy estate disputes”).
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1
2

Inc.), 640 F.3d 53, 61 (2d Cir. 2011), for the proposition that “because entity lacked standing to

3

challenge the settlement in bankruptcy court, it was not estopped from asserting a defense

4

challenging the validity of the agreement in another forum”).

5

WHEREFORE, the BSA continues to reserve all rights, requests that the Standing Motion

6

be denied consistent with the reasons set forth herein and in the BSA’s Objection, and requests any

7

other or further relief as the Court deems just and proper.

8

RESPECTFULLY SUBMITTED this 31st day of August 2021.

9
10
11
12

WHITE & CASE LLP
By:

/s/ Erin Rosenberg
ERIN ROSENBERG
Attorneys for Boy Scouts of America
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23
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26
27
28
-8BSA’s Supplemental Brief re: Standing
CASE NO: 19-00010
Case 19-00010 Document 681 Filed 08/31/21 Page 8 of 8

EXHIBIT A

Case 19-00010 Document 681-1 Filed 08/31/21 Page 1 of 7

Fill in this Infornnntlon to Identify the case:
AfcfitoheBsf Aaatu.« CoroetaBon Sole

Debtor 1

Debtor 2

DISTRICT COURT OF GUAM

tf»r*5)
Unbed Ststes Ssnkiuptcy Court Isr the:

District of

Guam

AUS 13 2019

(5t«al
Case number

1»00010

JEANNE G. QUINATA

gtERK

etDUOT

Official Form 410

Proof of Claim

12/1S

Read the Instructions before filling out this form. This form Is for making a claim for payment In a bankruptcy case. Do not use this form to
make a request for peyment of an administrative expense. Make such a request according to 11 U.S.C. §603.
Filets must leave out or redact Information that Is entitled to prfvscy on this form or on any attached docimienls. Attach redacted copies of any
documents that support the daim,such as promissory notes, purchase orders, invoices, Itemized statements of running accounts, contracts,Judgments,

mortgages, and security agreemeitls. Do not send original documents; they may be deslroyed after scanning, If the documents are not available,
explain In an attachment.

A person who files a fraudulent claim could be fined up to $500,000, Imprisoned for up to 5 years, or both. 1B U.S.C. §§ 152.157, and 3571.
Fin In all the Information about the claim as of the date the case was filed. That data Is on the notice of bankruptcy(Form 308)that you received.

Identify the Claim
1. Who Is the currant
Boy Stouls ofAmerica

creditor?

Name of the euneni credier(ir\a person or entity 10 be paid for this d^)
Other name* ifre OTditor used with the ddjtof

2. Has this claim been

acquired from
someone else?
3. Where should notices

El No

G Yes. From whom?.
Where should notlcss to the creditor be sent?

creditor be sent?

Federal Rule of

Bankruptcy Procedure
(FRBP)2002(g)

Where should payments to the creditor be sent?(if
different)

and payments to the
Bo)'Scouts of America, Attn: Legal Department

Name

Name

1325 W.Walnut HB Une
Number

Irving
City

Contact phone

Number

Street

Street

7S015-2079

Texas

ZIP Code

State
972-580-7697

City

ZIP Code

State

Contact phone

8tsve.mcgowBn®scouting.org
Contact emai

Contact email

Unlfonndaim identifier for electfonie payments inchapier I3 0f yeuuceone):

4. Dtres this claim amend

one already filed?

Q3 No

Q Yes. Claim number on court claims retfstiyfif known).

Filed on
UM

5. Do you know If anyone

else has ftled a proof

/ DO

r rrrr

Q No

□ Yes. Who made the earlier filing?

of claim for this claim?

Official Form 410

Proof of Claim
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